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The People of Great Britain are deeply cons 
cerned in the Behaviour of the Governors of 
their Colonies : to Reward them when they 

dh dell, and to Puniſh when they do arr. 

wiſe. 


4 = 


HILE an angry Faction in the 
Province of New York confined 
their Calumnies of Lieutenant- 

Governor Colden to a common 

News Paper, he did not think that they 

deſerved his Notice. The Malice in thoſe 

Papers is ſo apparent, they can have no In- 

fluence on any Man difintereſted in the Diſ- 


| bute. He fatisfied himſelf with laying the 
"= Reaſons 


* 


. 


dy 
4 
= 
| 

F 

4 

ö 

7 

—_ - 
1 

£ 

1 

4 

i o 


[ 2 ] 


Reafons of his Conduct before his Majeſty's 


Miniſters, who are the proper Judges of 
it. But that Faction having influenced the 
General Aſſembly to paſs a public Cenſure 
on Mt. Colden's Conduct, after he had 


been ſucceeded in the Adminiſtration by Sir 
Henry Moore, he thinks himſelf loudly called 


upon, by every Motive which can influence 
ag honeſt, innocent Man, to vindicate his 
Character 


| e Colden's conduct has 
been found Fault with in three — 
dn thoſe only. 


Fut, His. refuſing to grant the Judg es 
3 during good Behaviour. Se- 
condly, His Fa he a Right to Appeal 
from the Cqurts of Common Law, in-civil 


| Cauſes, to the Governor and Council, and 


from thence to the King in his Privy Coun- 
cil, purſuant to the King's Inſtructions to his 
Governor of New York for that Purpoſe, 
Thirdly, In the Deference which he had to 
an Act of Parliament for laying a Stamp- 
D in the Capers. =" 


=> At 


31 


1. At the fame time that the Government 
of the Province of New Nit devolved on 
Mr.” Colden, by the Death of Lieutenant- 
Governor De Tancey, the Office of Chief 
Juſtice, which Mr. De Lancey likewiſe held, 
became vacant. The Appointment of a new 
Chief” Juftice was conſequenthy one of the 
firſt Things Mr. Co/den had to think of. 
The Tenure of Mr. De Lancey's Commiſſion 
was during good Behaviour ; and the then 
puiſne Judges held their Commiffions on the 
fame Tenure. The granting the Judges 
Commiſſions in that Manner, was a direct 
Breach of the King's ſtanding Inſtructions to 
his Governor, and contrary to-the continued 
Practice in New Tork, the prefent Inſtances 
only excepted. It was expected that Mr. 
Calden ſhould: follow the laſt Example, and 
without Regard to his Inſtructions, ſhould 
appoint a Chief Juſtice during good Beba- 
viour : but he was immoveably determined 
to obey the King's Inſtructions. The puiſhe 
Judges had held the Courts without a Chief 
Juſtice, while Mr. De Lancey executed the 
Office of Governor; no Inconveniency had 
been complained of, nor could any now 
wile, by delaying to appoint a Chief Juſtice, 
A 2 while 


141 


»W@hale; Mr. Clien ſubmitted the Matter to 


- his Majeſty's Miniſters; and waited their Di- 
rections. Two of the puiſne Judges, under 
—_ Pretences, ſollicited for the Office 
Chief Juſtice. - Mc. Colden did not know 
one Man of Diſtinction in the Place, who 
thought either of them qualified for. the 
Office. They continued, however, to ſol- 
| ice bie Mg for n Appointment; and 
the Aſſembly, in their firſt Seſſions after 
the Adminiſtration had deyolved on Mr. 
 Colden, prepared an Addreſs to him to ap- 
| a Chief Juſtice during good Behaviour, 
He prevailed upon them to drop the Addreſs; 
y aſſuring tbem that he would lay the 


formed them; that the People were uneaſy, 
from an Apprehenſion that ſome needy Per- 


ſon in England might be appointed Chief 


Juſtice of the Province that this was: much 
owing to a late Appointment in New Ferſey, 
which had-given the People i in general 

5 Prejudices. - At the ſame time he ſuggeſted 
o the Miniſtry, that he hoped the Aſſembly 


0 Chicf Jolie: A the ak Pleaſure, on 


Condition 


* 


—— before his Majeſty's Miniſters: which 
he not only did, but with great Freedom in- 


would be ſatisfied with the Appointment of 


1 
J 


. 0 uy” " 2 


we or ſuſpended by à. Governor, other; 


| 10 N to * on which a total Failure 


1 6 
that he was enabled to giver his 


to a Law, that no Judge: ſhall be 26+ 


wiſe than by expreſs Command from the 
King; or by Deſire of the Aſſembly, ſigui- 
hed by public Addreſs ; or by Advice and 
Conſent of the Council, ſignified under the 
Hands of at leaſt Seven of them. This 
he had mentioned to the Speaker af the 
Aſſembiy; and is a ſtrong Inſtance, that 
while Mr. Calden honeſtly obeyed his Inſtryc- 
tions, and ſupported the Prerogative of the 
Crown, he was not inattentive to the Security 
of the. ie and ay beg en 


e Juſſe. 
very Gon after this the Death of 8 Jain 


| King was known at New York. The Judges 
thought it neceſſary to have their Com- 


miſſions renewed, though they held them 
then during good Behaviour. Mr. Calden re- 
fuſed to renew their Commiſſions other- 


wiſe than during Pleaſure, as, he was directed 


by his Inſtructions. The Judges declined.to 
take their Commiſſions on that Tenure, and 
threatened to ſhut up the Courts of - Juſtice, 


of. 


Lt 61 
of Juſtice might have enſued, though by the 
King's Proclamation their Commiſſions were 
continued in Force until his Majefty' s Pleaſure 
ſhould be known; and it was quite agree- 
able to Mr. Calin to let Matters reſt as 
they were until bis e $ Praſure wy 


Known, | 


The Ambt we gelt Time they met 
| after the King's Death, brought. a Bill into 
their Houſe for making the Tenure 'of the 
Judges Commiſſions during good Behaviour, 
with a Clauſe that they might be removed 
by the Governor, on Addreſs from the 
Aſſembly; or by advice of at leaſt Seven 
of the Council, Mr. Colden thought it 
neceffity that they might bs removed on the 
King's Pleaſure, fignified under his Signet 
and Sign Manual; and prevailed on the 
Aﬀembly to the Bill for that Time, 
while his Majeſty's Requiſitions for pro- 
ſecuting the War demanded all their Atten- 
tion. However, upon this Occafion Mr. 
_ Colden told ſome of the Gentlemen of the 
Council, and Members of Aſſembly, that 
if they would make proper Proviſion for 
the Judges Salaries to have the fame Con- 


tinuance 


SS 

tinuance with their Commiſſions, it would 
be a great Inducement with him to give his 
Ant. and, might excuſe him with. bis 
Majeſty's Miniſters for ſo doing. He im- 
mediately informed the Miniſtry. of the Pur= 
port of the Bill that had been brought in by 
the Aſſembly ; and argued in Favour of the 
Bill, that, with the Additions he propoſed, 

the Prerogative of the Crown would be pre- 
ſerved, and the arbitrary, Proceedings of 
Governors guarded againſt. 


His Majeſty's Service requiring the At. 
ſembly to meet again about two Months 
after, they then paſſed a Bill, providing that 
the Judges of the Supreme Court ſhall have 
their. Commiſſions during good . Behaviaur ; 
which the Council agreed to—No Proviſion 
was made in it for giving the Judges Salaries 
the ſame. Continuance with their Com- 
miſſions. They were left depending on. the 
Aſſembly from Year to Vear. Mr. Colden 
took Time to conſider of it, and tranſinitted 
a Copy of the Bill to his Majeſty's Miniſters 
—A few Months, after Mr. Colden renewed 
his Application to the Miniſtry on this 
Subject, and preſſed to know, his Majeſty's 

: TI 


Lal 


Plate as he epected- the Hill would be 
inſiſted on by the'Afſembly ; and #s he had 
been informed that the Judges deſigned not 
to fit the enſuing Term, unfeſs their Com- 
iniffiohs wererenewed daring good Behaviour) 
which would lay him under great Difficulties, 
and might perhaps indace 4 Neceflity of 
his Aſſert to the Bill; to prevent 4 
cotal Failure of Juſtice : Oh which the Plan- 
tation Board, in their Repreſchtation to th 

King, fay, ne mores 
Opinion, that if under theſe Circumſtances 
Mr. Calden ſhould have complied with fo 
a Propoſition, he will juftly have 


pernicious a 
deſerved his Majeſty's royal Diſpteaſure.” 


© In September the Affembly kd u hort 
| 2 upon a Requiſition made by Gene- 
| and no other Bufineſs was laid 
ds ym" of png err ge that 
time. General MonFen's Commiſſion of 
Governor in Chief was then hourly expected. 
Yet the Council and Aſſembly 
the fame Bill relating to the Feige Corn 
miffions. The Lieutenant Governor again 
delayed his Aﬀent ; informing the Council, 
that as be had lid the Bil before his Na- 


jeſty's 


again paſſed 


q 
5 
U 
al 
, 
: 


„ 
jeſty's Miniſters, he muſt wait at leaſt a 
reaſonable Time for their Directions. 


Thus the Affair ſtood when General 
Monckton received his Commiſſion of 
Governor in Chief, about a Fortnight before 
he ſet out upon his Expedition againſt 
Martinico. He took the Adminiſtration of 
Government upon him during this ſhort 
time, and in Council told Lieutenant 
Governor Calden, that the Judges onght to 
have their Commiſſions renewed in the 
manner they formerly had them. If Gene- 
ral Monckton though this right, he had it 
then in his own Power, but he did not do 
It. | 


Mr. Prat arrived at this Juncture, with 5 
his Majeſty's Mandamus to be appointed 
Chief Juſtice of New York, during the King's 
Pleaſure, and his Commiſſion was made out 
accordingly. Mr. Prat's Qualifying and 
Entering upon his Office happily relieved 
the Lieutenant Governor, when he real- 


ſumed the Adminiſtration upon Mr. Monck- 


tons Departure, from the great Difficulties 
he muſt have been under, by the other 
: B Judges 
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Judges reſuſing to act upon their old Com- 
miſſions, or to accept of a ne Appointment, 
unleſs during good Behaviour, For though 


they really refuſed to fit, in the Term which 


commenced immediately after Mr. Prat's 
Arrival, the Courts of Juſtice received not 


the leaſt Prejudice or Obſtruction thereby 


Mr, Chief Juſtice Prat was a Man of 


_ diſtinguiſhed Abilities, Knowledge and * 


tegrity. 


2 Notwithſtanding the Aſſembly knew the 
Tenure of Mr. Prat's Commiſſion was, by 
direct Command of the King, during bis 
Majeſty's Pleaſure, they in their next Seſſion 


_ * abſolutely refuſed to grant any Salary to the 
Chief Juſtice, or to any other of the Judges, 


unleſs their Commiſſions were during good 
Behaviour. At this time likewiſe the As- 
ſembly ſent up the ſame Bill to the Council, 
to which the Lieutenant Governor had twice 
before withheld his Aſſent. The Council 
had formerly paſſed the Bill—they had now 
a Conference with the Aſſembly, to get them 
to add a Clauſe to make the Judges Salaries 


of the ſame Continuance with their Com- 


miſſions, but without Effect; whereupon 


HS 


= 

z 

'E 
9 
F 
7 
fs 
| 


E 
the Council refuſed their Concurrence to the 
Bill. The Aſſembly were as much reſolved 
that the Judges ſhould be dependant on 
them, as that they ſhould be independant of 
the Crown. The Lieutenant Governor had 
not now the diſagreeable Taſk of refuſing his 
Aſſent to a Bill paſſed by the other Branches 
of the Legiſlature : But he gave a full 
Account of all that had happened; to his 
Majeſty's Miniſters ; and obſerved, that the 
Obſtinacy with which the Aſſembly perſiſted 
to contend that the Judges Commiſſions 
ſhould be during good Behaviour, and to 
refuſe to make their Salaries of the ſame 
Continuance, might juſtly create Suſpicions 
of a deſigned undue Influence, as much to 
be dreaded by the People, as prejudicial to 
the Prerogative of the Crown. The Lords 
of Trade and Plantations, in a Repreſenta- 
tion to the King on this Subject, obſerve, that 
* the People in New York were ſtrenuous to- 
have the Judges Commiſſions during good 
Bebaviour, alledging the Precedent and Ex- 
ample of the Mother Country. It was not, 
however, ſay their Lordſhips, by the Tenure 
of their Commiſſions only that the Judges 
were rendered independent, but ſuch Salaries 

1 were 
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were ſettled upon them, as not only rendered 
them leſs liable to be corrupted, but was an 
Encouragement for the ableſt Men to engage 
in that Profeſſion which qualified them for 
ſuch high Trillts.” 

The February following, the Lieutenant- 
Governor received his Majeſty's additional 
Inſtruction to his Governor of New Dort, 
commanding him that he do not, on any 
Pretence whatſoever, upon Pain of being re- 
moved from his Government, give his Aſſent 
to any Act, by which the Tenure of the 
Judges Commiſſions ſhall be regulated or 
aſcertained in any Manner; and that all Com- 
miſſions to the Judges ſhall be during Plea- 


ſure only.” 


This ToftruRtion put an End to the Diſ- 
pute; the Judges are appointed during Plea- 


ſure, and the Aſſembly gives them Salaries 


m_ Year to Year. 


The Obedience due to the King's Com- 


| mand is certainly of itſelf a ſufficient Juſti- 


fication of Lieutenant-Governor Colden's Con- 


duct on this Occaſion: But befides this, he 
Was 


(ag 1 


was influenced by a Conſideration of the due 
Adminiſtration of Juſtice to the People under 
his Care. Perhaps no Man could be found 
in the Province of ſufficient Abilities and' 
Knowledge in the Law, and free from Family 
and Party Connections, or from being intereſted 
in ſimilar Caſes, ſo far as to be eſteemed truly 
diſintereſted in any Cauſe of Conſequence, 
relating to Lands which might come before 
him. For ſome Years paſt, not more than 
one Judge has ſat on any Land Trial of 
Conſequence, the others being diſabled from 
fitting by their being intereſted. It is faid 
there is a Cauſe now depending, on which 
none of the Judges can fit, all being in- 
tereſted. By granting Commiſſions to Men 
not duly qualified during good Behaviour, the 
King is diſabled, during their Lives, to ap- 
point others, and Juſtice muſt continue to 
be executed in the Province under * great 
Diſadvantages. 


The Power of an ambitious Chief Juſtice 
during good Behaviour, appeared to the. Lieu- 
tenant-Governor to be very dangerous to the 
Authority of the, Crown, and to the Pro- 
* and Safety of the People. In this Pro- 


vince, 


. 41 

vince, where there are few Men of liberal 
Education, or who with any Attention apply 
their Thoughts to Matters of public Con- 
cern, an ambitious Judge has great Tempta- 
tions to form Combinations with the Gentle- 
men of the Bar. This, with a Family In- 
tereſt and its Connections, may prove too 
ſtrong for the weak Power of the Admini- 

ſtration in New ork. The Gentlemen of 
the Law are in the Secrets of the moſt con- 
fiderable Families, by which they obtain a 
general Influence. Every Man is afraid of 
the ruinous Expence of a tedious Law Suit, 
However careful a Man may be in his Con- 
duct, he cannot think himſelf ſecure from 
Law Suits, while he may have an avaricidus 
and malicious Neighbour. The Law, which 

ought to be the Safeguard" of the People, is 
become a Terror to- honeſt Men ; and this 


could not be, gs "ey bs 
blame. 


: The Lords of the Plantation Board, in a 
Repreſentation to the King on this Subject, 
obſerve, that for want of ſuch an Efta- 
bliſhment as might induce able Perſons to 

offer _ Service, a Governor =P be ted | 
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to confer the Office of judge upon 40 
who accept it merely with a View to make 
it ſubſervient to their private Intereſts, and 
who, added to their Ignorance of the Law, 
may become the Partizans of a factious Aſ- 
ſembly, upon whom they are dependent for 
their Support, and who may with-hold or 
inlarge that Support, as the Conduct of the 
Judge is more or lels favoarable to their In- 
tereſts. 


« It is difficult (ſay their Lordſhips) to 
* conceive a State of Government more 
dangerous to the Rights and Liberties of 
te the Subject; but aggtavated as the Evil 
would be, by making the Judges Com- 

* miſſions during good Behaviour, without 
rendering them at the ſame time inde- 
«c. pendent of the factious Will and Caprice 
« of an Aſſembly, we cannot but confider 
* the Propoſition as ſubverſive of all true 
Policy, deſtructive to the Intereſts of 
your Majeſty's Subjects, and tending to 
* leſſen that juſt Dependence, which the 
« Colonies ought to have upon the Goveru- 
** ment of the Mother Country,” 


5 Theſe 
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Theſe Arguments militate with great 
Force againſt appointing the Judges during 
good Behaviour, and every difintereſted Man 
in the Province muſt allow they have much 
Weight. The Arguments likewiſe againſt 
the Judges holding their Offices at the Plea- 
' ſure of a Governor, are not inconſiderable. 
Mr. Colden ſaw their full Force, and while 
the Aſſembly were guarding againſt this, he 
hoped to bring about a Meaſure, which 
might at the ſame time guard againſt the 
arbitrary Proceedings and undue Influence 
of an Aſſembly, and render the Judges as 
independent as could be deſired by honeſt 
Men. But the Aſſembly continued obſti- 
nately determined to keep the Judges de- 
pendent on them, while they contended to 
have them independent of the King. 


A circumſtantial Account has been given 
of Lieutenant-Governor Colden's Conduct, in 
this Affair of the Judges Commiſſions ; for 
from the Diſappointment which ſome 
powerful Men in the Province met with in 
this Inſtance, aroſe a Reſentment which an 

not ſubſided fince that Time, 


His 


51 

' His Maj jeſty's additional Inſtruction having 
ſilenced cb Conteſt about the Judges Dise 

miſſions, the Lieutenant-Governor's Admi- 
- niſtration continued from that Time with- 
out any apparent Diſſatisfaction, until an In- 
cident, in Ocfober 1764, brought on that 
Part of his Conduct which has been princi- 
pally | blamed; and on which Occaſion no 
Artifice has been omitted to raiſe 'moſt vio- 
lent Prejudices, by the loudeſt Clamours 
and moſt virulent Calumnies ; vz. 


2dly, The Lieutenant-Governor's ſup- 
porting a Right to appeal from the Courts 
of Common Law, in civil Cauſes, to the 
Governor and Council, and from thence to 
the King in his Privy Council, purſuant to- 
the King's Inſtructions to his Governor of 
New York in the following Words: 


32. «© Our Will and Pleaſure is, that 
6 you, or the Commander in Chief of our 
* ſaid Province for the Time being, do in 
* all civil Cauſes, on Application being 
« made to you, or the Commander in Chief 
« for the Time being, for that Purpoſe, 
permit and allow Appeals from any of 
; C - «« the 
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tt the Courts of common Law in our faid 
« Province, unto you, or the Commander 
c in Chief, and the Council of our faid 
% Province; and you are for that Purpoſe 
« to iflue a Writ, in the Manner which has 
* been uſually accuſtomed, returnable be- 
t fore yourſelf and the Council of our 
e« ſaid Province, who are to proceed to hear 
te and determine ſuch Appeal; wherein ſuch 
e of our ſaid Council as ſhall be at that 
e Time Judges of the Court from whence 
« ſuch Appeal ſhall be made to you our 
« Captain-General, 'or to the Commander 
« in Chief for the Time being, and to our 
© ſaid Council as aforeſaid, ſhall not be ad- 
t mitted to vote upon the ſaid Appeal; but 
tt they may, nevertheleſs, be preſent at the 
« Hearing thereof, to give the Reaſons of 
te the Judgment given by them in the Cauſes 
« wherein ſuch Appeal ſhall be made. 


ce Provided nevertheleſs, That in all ſuch 
Appeals, the Sum or Value appealed for 
« do exceed the Sum of Three hundred 
« Pounds Sterling ; and that Security be firſt 
« duly given by the Appellant to anſwer 
« ſuch Charges as ſhall be awarded, in caſe 
5 | « the 


/ 
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te the firſt Sentence be affirmed ; and if 


cc 
cc 
ce 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


either Party ſhall not reſt ſatisfied with 
the Judgment of you, or the Commander 
in Chief for the Time being, and Coun- 
cil as aforeſaid, ' our Will and Pleaſure is, 
that they may then appeal unto us in our 
Privy Council, provided the Sum or Value 
ſo appealed for unto us excced Five hun- 
dred Pounds Sterling, and that ſuch Appeal 
be made within Fourteen Days after Sen- 
tence, and good Security given by the 
Appellant, that he will effectually proſe- 
cute the ſame, and anſwer the Con- 
demnation, and alſo pay ſuch Coſts and 
Damages as ſhall be awarded by us, in 
caſe the Sentence of you, or the Com- 
mander in Chief for the Time being, and 
Council, be affirmed. Provid-d never- 
theleſs, where the Matter in Queſtion re- 
lates to the taking or demanding any 
Duty payable to us, or to any Fee of 
Office, or annual Rent, or other ſuch-like 
Matter gr Thing, where the Rights in 
future may be bound, in all ſuch Caſes 
. you are to admit an Appeal to us in our 
Privy Council, though the immediate 
Sum or Valde appealed for be of leſs 

C 2 “ Value. 
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« Value, And it is our further Will and 


« Pleaſure, that in all Caſes where, by your 
A Inſtructions, you are to admit Appeals 


ce to. us in our Privy Council, Execution be 


„ ſuſpended, until the final Determination 


« of ſuch Appeals, unleſs good and ſuffi- 


« cient Security be given by the Appellee 


« 'to make ample Reſtitution of all that the 
« Appellant ſhall have loſt by means of ſuch 
% Judgment or Decree, in caſe, upon the 
“ Determination of ſuch Appeal, ſuch De- 
« cree or Judgment ſhould be reverſed, and 
&« Reſtitution awarded to the Appellant.” 
33- © You are likewiſe to admit = 
© unto us in Council, in all Caſes of Fines im- 
* poſed for Miſdemeanors, provic d the Fines 
* ſoimpgſed amount to or exceed Two hun- 
* dred Funds Sterling, the Appellant firſt 
« giving good Security that he will effec- 
* tually proſecute the ſame, and anſwer the 
* Condemnation, if the Sentence by which 
« ſuch Fines were impoſed hg! be con- 
«© firmed.” | | 


On the Force of the 32d Inſtruction, an 


Appeal was brought i in Offober 1764, from 
a Verdict 
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a Verdict and Judgment in the Supreme 
Court of Common Law, to the Governor 
and Council, for exceſſive Damages given 
by the Jury in a Caſe of Aſſault and Bat- 


tery. 


It may deſerve Notice, that the Defend- 
ant, before he brought his Appeal, con- 
ceiving that the Jury had been partial in 
giving exceſſive Damages, moved the Court 
to have a new Trial, but was refuſed. He 
had then no other Remedy but by Appeal. 
He was at the ſame time under Proſecution 
by Indictment for the ſame Offence, which 
ſubjected him to an exemplary Fine, at the 
Diſcretion of the Judges. | 


The Judges of the Supreme Court having 
refuſed the Appeal, and to allow any Entry 
to be made of it on their Minutes, the Lieu- 
tenant-Governor ſealed a Writ, which the 
Defendant brought for removing the Cauſe 
before the Governor and Council, telling 
him that he took it at his Peril, and that it 
would be quaſhed if it was erroneous. 


Between. 8 
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Between the Time of iſſuing the Writ 
and the Return of it, ſeveral Incidents made 
it apparent that the Gentlemen of the Coun- 
cil were predetermined to reject the Appeal. 
The Lieutenant-Governor was therefore de- 
firous that the Diſpute ſhould paſs the Court 
of the Governor and Council in the eaſieſt 
and ſhorteſt Manner poſſible, that the final 
Determination of it might be made by Per- 
ſons much more capable of judging in ſuch 
a Caſe, than the Governor and Council of 
New York can be ſuppoſed to be. But this 
did not ſuit the Purpoſe of thoſe who op- 
poſed Appeals. —They placed their chief 
Hope in the popular Clamours to be excited 
on this Occaſion, and it was not in the Lieu- 
tenant-Governor's Power to prevent it. 


In this Caſe of the Judges refuſing an 
Appeal from them, they were to inform 
the Governor and Council of their Reaſons, 
The Lieutenant- Governor expected that this 
would have been done in private, and that 
they were at any time prepared to give their 
Reaſons in clear and diſtin& Terms. They 
required Time, however, for this Purpoſe, 


and had Time, and further Time repeatedly 
granted 


t 8 1 


granted them, to draw up their Reaſons in 
Writing. At laſt they produced long Decla- 
mations, adapted more to the Paſſions of the 
Audience than the Information of the Court, 
each of the Judges ſeparately making an 
Harrangue, and at ſeveral Sittings of the 
Court, 


After the Judges had finiſhed what they 
had to fay, the Lieutenant-Governor pro- 
poſed to inquire into the true Intention of 
the Inſtruction, from the Words of the In- 
ſtruction itſelf ; but this ſeemed to be de- 
fignedly evaded by the Gentlemen of the 
Council. At laſt, that every Part of the 
Lieutenant-Governor's Conduct might ap- 
pear open and fair, he communicated to the 
Council the Reaſons which had induced him 
to think that the Inſtruction was really in- 
tended to eſtabliſh a Court of Appeals upon 
the whole Merits of the Cauſe, and not a 
Court of Errors only to correct the Errors 
in the Proceedings of the Courts of Common 
Law. He had formed ſhort Notes of what 
he intended to mention, which he held in 
his Hand to aſſiſt his Memory. The Gen- 
tlemen of the Council repeatedly defired -a 

Copy 
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Copy of this Paper for their Deliberation, 
to which the Lieatenant-Governor con- 

| ſented); expreſly declaring, when he gave 
the Copy, that he did it in Confidence that 
no other Uſe would be made of it, but for 
their own- private Deftberation. "After the 
Delivery of this Paper, the Court, under ſe- 
veral Pretences, was repeatedly adjourned, 
until a Paper was prepared by the Lawyers, 

in Oppoſition to Appeals, in Anſwer to every 
Argument in the Liceutenant- Governor's 
Notes ; and concluded with a formal Judg- 
ment of the Court, by diſmiſſing of the Ap- 
This Paper the. Gentlemen of the 
l adopted as their own, and unani- 
mouſly ordered it to be read. 2 


The Lieutenant Governor repeatedly com- 
plained of the Indecency and Diſingenuity 
of this Proceeding: that ſuch a Paper 
ſhould be openly read, without previouſly 
communicating it to him : determining on 
Arguments which he had only propoſed for 
their joint Deliberation with him : —making 
themſelves Parties in Oppoſition to him ;— 
and giving a Judgment of Court by them- 
ſelves, without his Participation, when by 

the 


1 


1 


the Conſtitution of the Court it could not be 
held without him. Some of the Council 
became ſenſible of the Abſurdity of their 
Proceedings, and deſired to withdraw their 


Paper; after which, the Court was adjourned 


to the next Day. The Behaviour in all the 
Proceedings was ſo indecent, that ſeveral 
Perſons preſent thought the Lieutenant Go- 
vernor too paſſive.— He had a difficult Part 
to act, when they, who ought to have aſ- 


ſiſted him, laid Snares to ſurprize him. 


At the next Meeting, the Lieutenant- 
Governor, without taking the leaſt Notice of 
what had happened the Day before, propoſed 
the following Queſtion: 


«© Whether by the 32d Inſtruction the 
te King has directed his Governor to permit 
e and allow Appeals, in all civil Cauſes, from 
te the Courts of Common Law within this 
* Province; and whether the King, by the 
e ſame Inſtruction, has directed his Gover- 
* nor and Council to hear and determine 
« ſuch Appeals?” 


D Where- 
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Whereupon the Council declared, that 
« as the King's Judges, and the moſt able 
&« Council in the Law in the Province, have 
« given their Opinion, that no other than 
* an Appeal in Error can lay by this In- 
* ſtruction, they are unanimouſly of Opi- 
nion, that no other than an Appeal in 
Error is the Intention or Meaning of the 
« Crown by this Inſtruction, and that they 
cannot take Cognizance of any other 50 


cc peal. 


It is evident the Gentlemen of the Council 
ad not determine by any Judgment in them- 
ſelves, det by their Faith in others. 


The Lieutenant · Governor entered his Diſ- 
ſent to this Opinion, declaring he would 
tranſmit his Reaſons to the King's Miniſters. 
The Gentlemen of the Council deſired the 
Paper, which had been read the Day before, 
might be entered as the Reaſons of their 
Judgment, leaving out that Part in which 

they hal paſſed Judgment ; which the Lieu- 

© tenant-Governor did not oppoſe, that they 
might not have the leaſt Room to complain, 
though 


E on] 


though he thought the doing it in that Man- 
ner very improper and irregular, 


1 is proper to obſerye, that while this 
Diſpute was depending before the Governor 
and Council, and before any Judgment was 
given, the Harangues of the Judges were 
printed in a common News-Paper, which 
could not be done without their Privity, For 
what Purpoſe this was done 1s too evident. 
It may have had an improper Influence on 
the Members of the Court, 


Soom after the Determination, a weekly 
Paper, called The Centinel, was publiſhed, 
in which the moſt ſhameful Attempts were 
made to aſperſe the Lieutenant-Governor's 
Character, by ſuch indirect Inſinuations as 
the moſt innocent Man could not anſwer. 
The Depravity of the Author's Heart was ſo 
apparent, that his Scurrility could hurt no 
Character with Men of Senſe, whatever it 
might with the loweſt of the People, for 
whom it only could be intended; it was 
therefore paſſed over without the * Notice 
taken oa it. 


D 2 But 
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- But as no Pains nor Induſtry has been 
omitted to prejudice the Lieutenant-Gover- 
nor's Character, not only with the People 
of the Province of New York, but likewiſe 


in Great Britain, by tranſmitting the Papers- 


publiſhed in New Tork, it is thought neceſ- 
 fary that the Lieutenant-Governor's Reaſons 
for ſupporting of Appeals be likewiſe pub- 
liſhed; from which it is hoped it will at 
leaſt appear, that if he has erred in his 
Judgment, he has not otherwiſe than the 
moſt innocent Man may, after the moſt 


honeſt Endeavours to inform himſelf truly. 


He in no Shape or Manner concerned him- 
ſelf in the Diſpute, after the Determination 
of the Council, otherwiſe than by tranſmit- 
ting the Proceedings of the Court to his Ma- 
jeſty's Miniſters, and the Reaſons of his Diſ- 
ſent from the Judgment of the Council, 


It was allowed that the Words of the In- 
ſtruction plainly import an Appeal on the 
whole Merits, eſpecially on conſidering the 
ſubſequent Inſtruction ;' in which Caſe, the 
Verdict of the Jury becomes neceſſary to be 
inquired into, otherwiſe, as in the preſent 
Caſe of exceſſive Damages, the * Re- 


lief 


/ 
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lief cannot be given: but it was inſiſted that 
no Relief by Appeal can be legally obtained 
againſt a Verdict, and that the only Relief in 
Error is againſt the erroneous Proceedings of 
the Court, or Determinations of the Judges. 
In Proof of which, tht conſtant Practice of 
the Courts at Weſtminſter was inſiſted on; 
and therefore the Inſtruction muſt receive 
ſuch Conſtruction as may make it conſiſtent 
with Law: but no Conſtruction of Words 
can make this Inſtruction conſiſtent with the 
Practice of the Courts at Weſtminſter, in 
Error. It may well be doubted whether 
the Practice of the Courts at Weſtminſter 
make a Law for the Colonies. If this were 
to be allowed, perhaps there is not one le- 
gal Court in any of the Colonies, and all the 
Proceedings in them are erroneous. The 
Qupreme Court in New York has the Powers 
of the King's Bench, Common Pleas, and 
Exchequer, which, according to the Practice 
of the Courts at Weftminſter, would be ab- 
ſurd to exiſt in the ſame Court. The King 
is the Fountain of Juſtice, and -it has been 
a received Opinion, that the King may erect 
ſuch Courts of Juſtice in the Colonies, as he 
mall think requiſite for the Diſtribution of 

. 0 Juſtice ; 
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Juſtice; in which the Rules of Proceeding 
may, from their different Circumſtances, be 
unavoidably different from the PraQtice of 
the Courts at Veſiminſter, and at the fame 
time conſiſtent with the Laws of England. 
The Lieutenant-Governor thought it incon- 
ſiſtent with the Truſt repoſed in him, to ac- 
quieſce in having this Power of the Crown 
called in Queſtion, and more particularly as 
to Appeals to the K ing; ſince in every Char- 
ter of Government, they are expreſly re- 
ſerved, and complied with in ſeveral of the 


Colonies, particularly in Maſacbuſets Bay. 


At Weſtminſter the Removal, in Caſes of 
Error, is to Judges eminent for their Know- 
ledge in the Law; but if the Governor and 
Council were to correct the Errors in the Pro- 
ceedings and Determinations of the Judges, 
it would be a Removal from Perſons ſkilled 
in the Law, to others who never made it 
their Study, and profeſs no Knowledge in 
it: and yet theſe may be good Judges, better 
than common Juries, of the Merits of a 


% 
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The Lieutenant-Governor is not a Lawyer, 
but under a Neceflity of judging in this 
Diſpute ; becauſe the Court could not be 
held without him. He therefore thought it 
ſafeſt to form his Judgment on the general 
Principles of Juſtice, underſtood by Men of 
common Senſe. In the preſent Complaint 
of exceſſive Damages given by a Jury, no 
Redreſs can be had, however enormous the 
Damages, without reverting the Verdict. 
Every Man converſant in the Courts of Com- 
mon Law in New Terk, will allow that nu- 
merous iniquitous Verdicts have been given 
in them. Every Evil ought to have a Re- 
medy : and in natural Juſtice, an iniquitous 
Verdict ought to be reverſed. It is faid 
that in ſuch Caſe the Judge will give a 
new Trial. He then, by his fingle Autho- 
rity, ſets aſide a Verdict, and renders it null. 
What Law has given the Judge this Power ? 
The Judges are allowed to aſſume a Power 
to ſet aſide a Verdict at their Pleaſure, and 
it is denied that the King can appoint a Court 
to inquire into the Juſtice of any Verdict. 
Appeals to the King are as old as the Con- 
ſtitution, when Juries, by the Common Law, 
were the ſole Judges both of Law and Fact: 


and © 
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and it is ſaid they are fo at this Time; be- 
cauſe they are not obliged to follow the Di- 
rections of the Judges. There is no Relief, 
it is affirmed, againſt an iniquitous Verdict, 
but this of the Judges giving a new Trial. 
If he refuſe, no Error can be aſſigned; be- 
cauſe there is no Law to warrant his doing 
it, and it wholly depends upon his Pleaſure. 
It is not eaſy to conceive that ſuch a Con- 
ſtitution can ſubſiſt in a well-regulated 
and free Government; and a Man, at leaſt 
one who is no Lawyer, may doubt of its 
being ſo by the Conſtitution of England. 


Chief Juſtice Hales, in his Hiſtory of the 
Common Law, makes the following me- 
morable Remark of the State of the Courts 
of Juſtice in the ſeveral Counties in England, 
when the Property of the Subject was 
determined in thoſe Courts. His Words 
are: — All the Buſineſs of any Moment 
« was carried by Factions and Parties: for 
« the Freeholders being generally the Judges, 
« and converſing one 2 another, and 
« being, as it were, the Chief Judges not 
"Mi 9 of the Faft, but of the Law, every 


Man that had a Suit there ſped as he 
| * could 
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% could make Parties; and Men of great 
« Power and Intereſt in the County did 
te eaſily overbear others in their own Cauſes, 
« or in ſuch wherein they were intereſted, 
<« either. by Relation of Kindred, Tenure, 
&© Service, KIT: or B 


The Colonies, while all the Judges, and 
all the Officers of Juſtice in each Colony, 
are taken from among themſelves, are pre- 
ciſely in the ſame State with the Counties in 
England, at the Time mentioned by Judge 
Hales. The Diſſatisfaction that appears among 
great Numbers of People in New York with 
the Proceedings of the Courts of Juſtice, 
gives a ſtrong Preſumption that ſimilar Cauſes 
have produced ſimilar Effects there. 


Several Families in New York are poſſeſſed 
of Lands of great Extent, greater than thoſe 
of any Subject of England; ſome of them 
ſetting up boundleſs Claims. They are con- 
nected by Relation and Kindred with the 
Gentlemen of the Law, both on the Bench 
and 'the Bar, moſt of whom are themſelves 
intereſted in one or other of the great Land 
Pattnts—They have formed ſtill larger Con- 

E nections 


i 
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nections by Party Intereſts. It is not then 
improbable that Combinations may be made 
between the Bench and the Bar, whereby 
partial Juries may be procured, wholly in- 
fluenced in favour of ſuch great Intereſts. 
In ſuch Caſe, Property muſt become pre- 
carious to People of different Intereſts from 
them ; and the Men of ſuch Intereſt will 
evade, if poſtible, any Appeal to a Judica- 
tory where they can have no ſuch Influence. 
Suppoſing this to be the State of the Courts 
of Juſtice in New Tor, it may not be dif- 
ficult to give a Reaſon for the violent Pro- 


_ ceedings in Oppoſition to Appeals. 


The King's Authority and his Rights are 
only ſecured by his Courts of Juſtice, If no 
Appeal is allowed from the Courts of Juſtice 
in the Colonies, they muſt be finally deter- 
mined there; in which Caſe they may be- 
come precarious, and the Dependence on 
the Mother Country may become dubious, 
otherwiſe than by military Force. | 


Theſe Remarks will be confirmed, by 
22 the State of the Courts of Juſtice, 


as ſet forth in Mr. Smith's Hiſtory of Neu 
York, 
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York, No Man knows the Practice of the 
Courts better. His Words are, Page 243: 
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« The State of our Laws opens a Door 


to much. Controverſy, The Uncertainty 


with reſpet to them renders Property 
precarious, and greatly expoſes us to the 
arbitrary Deciſions of bad Judges. The 
Common Law of England is generally 
received, together with ſuch Statutes as 


were enacted before we had a Legiſlature 


of our own. But our Courts exerciſe 4 


Sovereign Authority in determining what 


Parts of the Common Law and Statute 


Law ought to be extended : for it muſt 
be admitted, that the Difference of Cir- 
cumſtances neceſſarily requires in ſome 
Caſes to reje the Determinations of both. 
In many Inſtances they have alſo. ex- 
tended even Acts of Parliament paſſed ſince 
we had a diſtinct Legiſlation, which is 
adding greatly to our Confuſion. The 
Practice of our Courts is not leſs uncertain 
than the Law. Some of the Engi/þ 
Rules are adopted and others rejected.” 
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On conſidering the King's Inſtruction for 
admitting of Appeals, Mr. Smith makes the 
following Remark, Page 252: 


« Before the Arrival of Sir Danvers O/- 
& born, Appeals were given to the Go- 
« yernor and Council in all Cauſes above 
© One hundred Pounds Sterling. By this 
&« Inſtruction the Power of the Supreme 
« Court, and of the Governor and Council, 
« is prodigiouſly augmented. In this in- 
« fant Country, few Contracts are equal to 
« the Sums mentioned in the Inſtruction ; 
« and therefore an uncontroulable Authority 
ce in our Courts may be dangerous to the 
« Properties and Liberties of the People. 
* Proper Checks upon Judges preſerve 
« them both from Indolence and Corrup- 
« tion. Such were the cool Thoughts of 
this Gentleman in his Cloſet, before he was 
influenced by Party and Faction. 


The only Concluſion at preſent drawn 
from the Whole is, that Lieutenant-Gover- 
nor Coiden may have ſupported the Right of 
appealing to the King, with an honeſt Heart 


1 


and a fincere'Senſe of his Duty, againſt (in 
his Opinion) a dangerous Faction. 


On the 1oth- of Fuly 1765, this Appeal 
was, by the Claimant's Petition, brought be- 
fore the King in his Privy Council, and re- 
ferred to the Right Honourable the Lords 
of the Committee of Council for hearing of 
Appeals from the Plantations ; who reported 
their Opinion on the 17th of the fame 

Month ; and on the 26th his Majeſty was 
pleaſed to confirm their Report, and to 
order that the Petitioner be admitted to 
bring his Appeal from the ſaid Verdict and 
Judgment of the Supreme Court, &c. 
whereof the Governor, Lieutenant-Gover- 
nor, or Commander in Chief of his Majeſty's 
Province of New York for the Time being, 
and all others whom it may concern, are'to 
take Notice, and N themſelves accord- 


ingly.” 


The  Lieutenant-Governor received this 
Order on the th of October following, and 
having communicated it to the Council, or- 
dered it to be entered on the Minutes of 
Council, and the Original to be lodged in 


 _ _T 
the Secretary's Office. By this Judgment 
of the King in his Privy Council, the Judg- 
ment of the Court of the Governor and 
Council is reverſed, and the Opinion of the 
Lieutenant-Governor, fignified by his Diſ- 
ſent, is confirmed. The moſt violent Re- 
ſentment. of the Faction, which governs the 


2 Courts of. Judicatory in this Province, aroſe 


againſt the. Lieutenant-Governor in Conſe- 


quence of it. They, taking Advantage of 
the general Abhorrence againſt the Stamp 
Act, and which had been raiſed by the in- 
flammatory Papers daily publiſhed, turned 
the Edge of the popular Fury againſt the 
Perſon of the Lieutenant-Governor, which 
before that Time _ had not been able 
0/804 | | 


: The b had called che 

Aſſembly. to meet him on the 13th of No- 
vember, the Day on which Sir Henry Moore 
arrived with the King's Commiſſion of Go- 
vernor in Chief. The Fifth Day after Sir 
Henry arrived, the Lieutenant-Governor re- 
tired to his Country-Houſe, at about Fifteen 
Miles from the City, where he has remained, 
2 intermeddling in the public Affairs. 


- From 
| =p | 
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From the Proceedings of the Aſſembly, 
printed by Order of their Speaker, it appears 
that on Saturday, the 14th of December 
1765, before Noon, the Aſſembly having 
read Seyen ſeveral Bills, and the Report of 
a Committee, -and made Orders on them 
ſeverally, they reſolved that the grand Com- 
mittee for Courts of Juſtice be revived. 
From this it appears, that this Committee, be- 
fore that Time, had been diſmiſſed, as having 
nothing to before them.—The Houſe 
immediately reſolved itſelf into a Committee, 
when a very long circumſtantial Report was 
formed, read, and agreed to by the Houſe : 
and immediately on the Speaker's taking the 
Chair, was again read, and reported by the 
Chairman : —was read a third Time, and 
approved by the Houſe. In conſequence of 
which, the Aſſembly, in the ſame Sitting, 
before Noon, made Nine ſeveral Reſolves 
on the Subject of Appeals. Whoever con- 
fiders the Bufineſs gone through at this Sit- 
ting, before Noon, muſt believe that no 
Time was allowed to the Committee to de- 
liberate on their Report, though conſiſting 
of numerous Particulars and Circumſtances; 
or to the Aſſembly afterwards to deliberate 
e on 
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on the Reſolves they made; not even ſuf- 
ficient Time to put them in Writing; and 
therefore muſt conclude, that the Report of 
the Committee, and ſubſequent Reſolves of 
the Aſſembly, were brought into the Houſe 
previouſly formed in Writing without Doors, 
and . agreed to without Deliberation. 


For the preſent. Purpoſe, Thiee of the 


Nine Reſolves only require particular No- 
tice ; viz. the Third, Fourth, and Fifth, in 
the followin g Words: 


« Reſolved, 


« That the late Attempt to introduce £ 


t ſuch Appeal (from the Verdict of a Jury 
* to the King and Privy Council) was il- 
« legal, an Attack upon the Rights of the 
t Subject, and a dangerous and miſchievous 
* Innovation, tending to encourage Liti- 
«« giouſneſs and Delay, promote Perjury, 
prevent Juſtice, ſubject the People to ar- 
* bitrary Power, and ruin the Colony. 


1 Reſolved, 
4 That it appears to this Houſe that Cad- 
« wallader Colden, Eſquire, the Lieutenant- 
Governor 


L 


© Governor of this Colony, has, to the ut- 
« moſt of his Power, endeavoured to give 
« Succeſs to that dangerous Machination, fo 
« naturally deſtructive of the Peace and Se- 
te curity of the Subject. 


«© Reſolved, 
« That the Conduct of the Lieutenant- 
« Governor has filled the Minds of his Ma- 
« jeſty's Subjects in this Colony with Jea- 
« louſies and Diſtruſt, to the great Prejudice 
« of the public Service, and the ä of 
« the Inhabitants.” 


As to the Firſt of theſe Reſolves, it muſt 
be manifeſt, on the leaſt candid Reflection, 
that trying a Cauſe over again by Appeal, 
cannot encourage Litigiouſneſs and Delay, or 
promote Perjury and prevent Juſtice, more 
than a new Trial granted at the Pleaſure of 
a Judge; or new Trials on Ejectments in 
the ſame Caſe, frequently brought in the 
Courts of Common Law. And if the Evi- 
dence given to the Jury were to be put in 
Writing, 48, it is ſaid, is done in the neigh- 
bouring Government of Maſſachuſets Bay, a 
great Advantage muſt thence ariſe to the 


F Jury, 
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Jury, in confidering the Evidence, after a 
Hearing of Twenty-four Hours, frequent 
in Land Trials. Some Men would fwear 
more cautiouſly, knowing that what they 
ſaid would be committed to Writing: Per- 
jury would thereby be diſcouraged and de- 
tected, and Juſtice promoted. 


ls from the Plantations are heard 
before a ſtanding Committee of the Privy 
Council, of which fome of the Judges are 
always Members; and they are finally de- 
termined before his Majeſty in his Privy 
Council. What Anſwer is to be made to 
the bold Aſſertion, that their Determinations 
are arbitrary, and would be ruinous to the 
Colopvy? 


As to the Second of the above Reſolves, 
it may be obſerved that, by the Conſtitution 
of the Government of New Vor, the Aſ- 
ſembly have no judicial Authority; and their 
Determination was made on a partial Repre- 
ſentation of one Side of the Queſtion, with- 
out defiring to know what might be ſaid on 
the other Side. The Queſtion of Appealing 
came judicially before the Lieutenant-Go- 

| vernor, 
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nernor, in a Court which could not be held 
without his being preſent. He gave his 
Opinion, after mature Deliberation, and 
ſubmitted it to the King in his Privy Coun- 
cil. This is the utmoſt the Lieutenant- 
Governor did to give Succeſs to the Macht- 
nation. He may have erred innocently. He 
took no irregular Step to inforce his Opi- 
nion; nor is he charged with having done 
ſo in any one Inſtance; which, without 
Doubt, would not have been omitted, had 
he done any thing to give a Colour to ſuch 
a Charge. 


What Principles muſt Men be actuated by, 
who can calmly make ſuch Accuſations ? at 
a Time when the Spirit of Mobbing was up, 
and the Lives and Eſtates of innocent Men, 
in ſeveral Inſtances, were moſt dangerouſly 
expoſed to the Fury of the deluded Po- 
pulace! — That the Lieutenant-Governor 
preſerved either his Life ar Fortune, ſo ac- 
cuſed, and ſo pointed out, at ſuch a Time, 
muſt be owing to the private Character 
which he had eſtabliſhed in near Fifty Years 
Reſidence among the People 


ES - As 
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As to the laſt of theſe Reſolves, it may 
be true, that an overbearing Faction in the 
Aſſembly, and in the Courts of Juſtice, may 
have entertained Jealouſies and Diſtruſt of 
the Right of Appealing, as deſtructive of 
- their Power. But it is certain, a Diſtruſt of 
much more Conſequence to the Peace and 
-Intereſt of the Colony prevails among the 
People, of the Courts of Juſtice, and a Jea- 
-louſy of a powerful Combination in favour 
of the enormous Claims of the great landed 
Men; it may be a Queſtion whether this 
has not already produced much Diſturbance 
and Diſquietude in the Province. Great 
Numbers of Farmers, and People of Eſtates 
and Families, have lately broke out into a 
riotous and tumultuary Defence of their Pro- 
perty and Poſſeſſions, which could not be 
ſuppreſſed without the Aſſiſtance of a mili- 
tary Force. The Power of the Civil Autho- 
rity alone muſt have been ſufficient, had 
there not been a general Jealouſy of a power- 
ful Combination in the Courts of Juſtice, in 
favour of the extravagent Claims of the great 


landed Men. 
They 
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They who know the Members of the 
Aſſembly perſonally, will be ready to excuſe 
the greater Number of them, as being in- 
nocently ſeduced into theſe Reſolves, on 
Matters which they did not underſtand, by 
the plauſible Arguments of ſome of their 
Members, greatly intereſted in the Diſputes 
occaſioned by the enormous Claims of the | 
great Land Patents, 


Theſe Reſolves greatly affect the King's 
Authority, and the Rights of his Crown; 
for they are only ſecured by his Courts of 
Juſtice. If the Extent of the King's Autho- 
rity be finally determined by the Courts in 
the Colonies, it may become precarious. 
The Intereſt of the People in Great Britain 
likewiſe, muſt be equally affected by the 
Colonies aſſuming the Right of judging of 
the Merits of the Officers of the Crown, 
and of Puniſhing and Rewarding. It is faid, 
that the Errors of the Judges may be cor- 
rected in the uſual Manner by Writ of Error; 
but the uſual Method in Error is not to the 
King in his Privy Council; and our Lawyers 
and our Aſſembly may declare this Method 
to be illegal, becauſe not conformable to the 

5 Practice 
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Practice at Weſlminſter. If there ſhould be 
a Combination among the Officers of the 
Courts of Juſtice; to bring every Cauſe, in 
which the King's Rights are concerned, to a 
general Verdict, no legal Error can be aſ- 
ſigned in the Judgment, however iniquitous 
the Verdict be, Laſtly, it gives a ſtrong 
Preſumption that a powerful and dangerous 
Faction does ſubſiſt, when they endeavour 
to carry their Point by publick Clamour and 
virulent Calumny; the only Means by 
which a bad Cauſe can be carried, and 
which no honeſt Man will make uſe of. 


gdly, The only remaining Part of Lieu- 

tenant-Governor Colden's Conduct which has 
been blamed, is the Deference which he had 
to an Act of Parliament for impoſing a Stamp- 
Duty in the Colonies. Though the Faction, 


in Oppoſition to the Lieutenant-Governor, 


made uſe of the Ferment excited in the 
Minds of the Populace, by the inflammatory 
Papers daily publiſhed, to turn the Rage of 
the Mob perſonally againſt the Lieutenant- 
Governor, yet his Conduct on that Occaſion 
had little Share in the Reſentment of thoſe 


who excited and conducted the Tumults; 
and 
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and after he had retired from the Admini- 
ſtration, the People never ſhewed the leaft 
Reſentment perſonally againſt him, 


Soon after the Stamp Act had paſſed, 
printed Copies of it were brought over to 
America, The AQ was reprinted in this 
Province, and in ſome other Colonies, and 
for ſome Time no Doubt was entertained of 
its taking Place. The Printers publiſhed their 
Almanacks for the enfuing Year ſome Months 
earlier than uſual, with a View to ſell them 
before the Time at which the Act was to 
take Place: and in theſe Almanacks the ſe- 
veral Things ſubjected to a Stamp-Duty were 
placed in alphabetical Order, for the Con- 
veniency of the Inhabitants. Though ſome 
inflammatory Papers began ſoon to appear, 
they ſeemed for a confiderable Time to be 
little regarded. Thefe Papers alone could 
not have had the Effect afterwards pro- 
duced, had not ſome in high Truſt pri- 
vately promoted the moſt violent Pro- 
ceedings. - The common People had not 
felt any Uneafineſs from the Stamp-Duty, _ 
and never of themſelves could have felt any; 
and therefore, unleſs they had been inſti- 


gated 


[ 48 ] 
gated by others, would never have expreſſed 
any Uneaſineſs. | 


The Lieutenant-Governor and the Gentle- 
men of the Council went, as uſual, to their 
Country Houſes during the Summer Heats. 
Mr. M. Evers entered into a Bond, before 
the Lieutenant-Governor, at his Country 
Houſe, in Auguſt, for the due Performance 
of his Office of Diſtributor of Stamps. People 
remained quiet until after the Riots at Boſton, 
and the Meeting of the Committees of the 
ſeveral Colonies at New Tork. 


In the Beginning of September, the Lieu- 
tenant- Governor received a Letter from Ge- 
neral Gage, Commander in Chief of his 
Majeſty's Army in America, complaining of 
the treaſonable Papers daily publiſhed, filled 
with Falſhoods, in order to excite the People 
to revolt: and that this was done not only 
with Impunity, but without any Notice 
taken of the Authors and Printers; concluding 
with an Offer of any military Aſſiſtance 
which ſhould be thought neceſſary. About 
the fame Time the Lieutenant-Governor re- 
ceived a Letter from Mr, M<Evers, wherein 

- he 
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he reſigned his Office of Liſtributor of 
Stamps, and defired the Lieutenant-Gover- 
nor to take Care of the ſtamped Papers and 
Parchments, when they arrived; declaring 
at the fame Time, that his Perſon and Ef- 
ſects were threatened in ſuch Manner, that 
he durſt not execute his Office. 


The Lieutenant-Governor immediately 
returned to Town. On his Arrival, he found 
that two Companies of the Artillery Regi- 
ment had arrived from England, and were 
ordered into the Fort, together with ſeveral 
Pieces of Ordnance, Ammunition, and mi- 
litary Stores neceſſary for its Defence. This 
was done without any Direction from the 
Lieutenant-Governor, and in truth without 
his Knowledge. | 


. he Lieutenant-Governor called the Coun- 
eil, and laid the General's Letter and Mr. 
AM*Evers's Reſignation before them. As 
molt of the Gentlemen of the Council were 
then in the Country, thoſe preſent declined 
to give any Advice, till the others were 
called in, In a few Days a full Council 
met. The Magiſtrates of the City were 

G called 
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called in to give their Opinion. Both the 
Council and the Magiſtrates were of Opi- 
nion, that there was not the leaſt Danger of 
any Riot; and that the calling in military 
Aſfiſtance would ſhew unneceſſary Diffi- 
dence of the People. The Lieutenant-Go- 
vernor ſubmitted to this Advice, though he 
could not free himſelf from ſome Doubts. 
He then was and ſtill is of Opinion, that 
had the Gentlemen of the Council, the 
Judges, and the Magiſtrates, heartily joined 
their Endeavours to prevent any Riot or 
Mob, none had 1 in the City of 
New ark, ' 


It having been 'openly and repeatedly de- 
clared, that the Mob was reſolved to deſtroy 
the ſtamped Papers and Parchments, and 
that they would put this Deſign in Exe- 
cution before the Ship came near the 
Town; the Lieutenant-Governor deſired 
the Captains of his Majeſty's Ships, then in 
the Harbour, to take the proper Methods to 
guard againſt ſuch Deſign. The Captains 
immediately complied ; and when the Ship 
arrived with the ſtamped Paper on board, 
ſhe- was brought to an Anchor under the 

| Command 
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Command of the Frigates and the Guns of 
the Fort. But the Packages of Stamps were 
ſo intermixed with the other Goods, that it 
was impoſſible to get them out of the Ship, 
without unloading a great Part of the Cargo: 
the Lieutenant- Governor therefore told the 
Maſter and Owner of the Ship, that they 
might carry her to the Wharf, and that he 
would direct the Mayor of the City to pro- 
tect her, until the ſtamped Papers were 
landed. On which both of them remon- 
ſtrated, that thereby the Ship, and all the 
Goods on board, would be in imminent 
Danger of being deſtroyed; and therefore, 
in Behalf of themſelves and all the Freighters, 
requeſted that he would deſire the Frigates 
to aſſiſt in removing the Goods, until the 
ſtamped Papers could be taken out. This 
was accordingly done, and the Packages of 
Stamps were brought on Shore at Noon- 
day, and carried into the Fort, without 
any Guard, and without the leaſt Moleſta- 
tion from any Perſon in the Town. 
The Demagogues were not appriſed of 
this, and the People of themſelves were 
* | 
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Between this, and the Firſt of November, 
the Lieutenant- Governor frequently paſſed 
through the Streets in his uſual Manner, 


without the leaſt e of Diſreſpe& 
or Inſult offered to hi 


Certain Advice had been received that Sic 
Henry Moore, the new Governor, had failed 
from  Englant and his Arrival was every 
Hour expected. The Lieutenant-Governor 
thought it would not be neceſſary for him to 
take the Oath enjoined on all Governors by 
the Act of Parliament to be taken on or 
before the laſt Day of Oftober. But the 
new Governor not arriving on that Day, 
the Lieutenant-Governor in Council took 


= the Oath as required 1 the Act of Parlia- 


ment. It is true one of the Judges gave 
his Opinion, that as the Act of Parliament 
had not been tranſmitted, as uſual in ſuch 
Caſes, to the Governor, by any of his Ma- 
jeſty's Miniſters, and as he had received ng 
Directions relative to the Execution of * 
Act, he was under no Obligation to take the 
Oath: But as that Act was notoriouſly 
known and publiſhed in the Province, the 
Licutenant-Governor could not pretend Ig- 
- norance 


l 53 1 


norance of it; and he was of Opinion, that 
every Man is obliged to yield Obedience to 
a public Law ; and fo thought every Governor 
on the Continent ; they were all in the fame 
Situation, and all took the Oath before the 


Soon after the Lieutenant-Governor had 
taken the Oath, the firſt perſonal Diſreſpect 
to him appeared. Placarts were fixed up in 
the Merchants Coffee Houſe, and at the 

Corners of the Streets, upbraiding the Lieu- 
tenant-Governor for having, as it was ſtyled, 
bound himſelf by an Oath to be the chief 
Murderer of the Rights and Privileges of the 
People; to be an Enemy to his King, bis 
Country, and Mankind ; and threatning to 
bring his grey Hairs to the moſt ignominious 
Death, in caſe he attempted t6 put that 
Law in Execution: In conſequence of which, 
that egregious Inſult on the Perſon of the 
Liettenant-Governor, and on the Govern- 
ment, happened in the Evening of the Firſt 
of November: An Account of which was 
publiſhed in all the News-Papers in America, 


and from thence in the News-Papers in 
Great Britain. 


= The 
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The Fort, at the Time of this Inſult, was 
far from being in a proper State of Defence. 
For many Years preceding, it had only been 
regarded as the Place of the Governor's 
Reſidence, and every Thing about it had been 
ordered for the Pleaſure: and Conveniency 
of his Family. No Parapet or Breaſt-works 
on the Ramparts; the Men on them all ex- 
poſed; the Range of the Flanking Guns 
every where obſtructed by Buildings without 
the Walls, and other Conveniencies for the 
Governor's Uſe. As the Gentlemen of the 
Council, and the Magiſtrates of the City, 
had aſſured the Lieutenant-Governor that 
there was no Danger of Riots or Mobs, and 
thought it imprudent to ſhew any Diffidence 
of the People, he ſuffered the Fort to remain 
in that State : But notwithſtanding this, the 
Lieutenant-Governor had Force ſufficient to 
have diſperſed that moſt inſolent Mob. The 
only Security they had, was from his Pru- 
dence and Humanity. One Diſcharge of the 
Artillery and Muſketry in the Fort, muſt 
have deſtroyed many Hundreds of them; 
and the breaking open his Coach-Houſe and 
Stables mi ight haye juſtified the Uſe of 
Force: But in ſuch Caſe many more mno- 
cent 
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cent People muſt have ſuffered, than tlie 
whole Number of the Guilty. Poſſibly a 
Sergeant's Command (as it was thought) 
might have ſaved the Governor's Chariot; 
but perhaps with Bloodſhed, as many of the 
Mob were drunk; and when once Blood is 
ſhed no Man can tell where it will end. 


Next Day the Mob continued to patrole 
the Streets; and encouraged by their late 
Succeſs, they boldly threatened to put every 
Perſon in the Fort to Death, and at any 
Riſque to deſtroy the Stamped Papers lodged 
there. The Engineers of the Army were 
then ordered to put the Fort in the. beſt. 
Poſture of Defence they could. It was now 
apparent. that the Mob had not been raiſed 
only to make a Shew of their Reſentment 
againſt the Stamp Act. They had ſuffi- 
ciently deterred every Man from attempting 
to execute any Office under that Act. The 
Lieutenant-Governor, though determined to 
preſerve the Stamped Papers from Deſtruc- 
ion, could not oblige any Perſon to make 
' uſe. of One of them: Nor did he on 
any Octaſion diſcover an Inclination to com- 
pel an Obedience to the Act by Force, He 

thought 
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thought it nectflary that the Officers of Go- 
verument ſhould exert all their Power and 
Influence, / and that the Appearance of 4 
Military Force ſhould aſſiſt to preſerve the 
Peace and Decorum of Government, and 
to prevent ſuch ſcandalous and deſtructive 
Riots, as had happened in the Neigh- 
bourhood,—He thought he would be in- 
 excuſable to ſuffer the Stamps to have been 
deſtroyed, while every Thing in his Powet 
had not been done to preſerve and protect 


- Works for Defence; and ſtrengthening the 
Fort, were immediately ſet about. While 
theſe were carrying on, ſeveral Gentlemen 
of the Town came into the Fort, and-earn- 
eſtly preſſed the Lieutenant-Governor to de- 
clare that he would not diſtribute the Stamps, 
but leave that Matter as it ſtood; till the new 
Governor arrived ; afluring him, that this De- 
clacation would reftore Peace and Quietneſs 
to the City. This was defigned only as a 
new Infult; for theſe Gentlemen knew, as 
every Man in the Town did, that it was 
not in the Lieutenant-Governor's Power to 
diſtribute one Stamp. No Man would ac- 


cept 
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cept the Office of Diſtributor of Stamps, and 
no Man would receive a Stamped Paper. The 
Lieutenant-Governor perceived the View of 
this Demand; he muſt either, by refuſing it, 
draw the whole Rage of the Mob per- 
ſonally upon himſelf; or, by complying, diſ- 
regard, in Appearance at leaſt, the Oath he 
had taken. He was ſenſible his Oath did 
not require Impoſſibilities of him, and there- 
fore late in the Afternoon he called the 
Council. They unanimouſly adviſed him 
to make the Declaration required, as the 
new Governor was every Hour expected; 
which accordingly he did in Council. The 
Declaration being expreſsly founded on Sir 
Henry Moores ſpeedy Arrival, had any Ac- 
cident prevented him, no Man could think 
the Lieutenant Governor longer bound by 
it —It was then beginning to grow dark, 
and the Streets were full of the Mob; the 
Gentlemen of the Council went out to them, 
informed them of the Lieutenant Governor's 
Declaration, on which they immediately diſ- 
perſed. 


After this the Town remained quiet for 
Two Days, and would have continued ſo, 
"1" had 


1 
had not the Directors of the Mob entertained 
Hopes, from the Conceſſions already made, 
to reduce the Lieutenant-Governor to the 
loweſt Abjectneſs. The Mob were ſet upon a 
new Demand, that the Stamped Papers ſhould | 
be ſent on board One of the King's Ships. 


As no Reaſon could be given for this 
Meaſure, but that the Mob would have it ſo, 
and ſeveral very ſtrong Reaſons appeared 
againſt it. The Lieutenant-Governor was not 
of Opinion that Captain Kennedy ſhould be 
deſired to take the Stamps on Board; but 
the Gentlemen of the Council thinking 
otherwiſe, he wrote to Captain Kennedy, 
informing him of their Defire, without 
joining in it. Captain Kennedy urged that 
the Stamped Papers were more ſafe in the 
Fort, than they could be on board any of 
the Frigates; — that the Seaſon of the Year 
would very ſoon oblige the Ships to haul to 
the Wharfs, and that then both the Papers 
and the Ships might be expoſed to the Mob; 
and therefore he thought it unadviſable to 
put them on board. 


As 
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As the Cannon on the Batteries might be 
turned againſt the Fort, they were at this 
Time ordered to be ſpiked, as was likewiſe 
all the Artillery belonging to the Army 
which had not been brought into the Fort. 
That this was not an unneceſſary Precaution, 
will appear from the Declaration which the 
Council made, that the City was in the 
utmoſt Confuſion and Anarchy ;—that the 
Magiſtrates had no Power over the People; 
—and that they feared an Attempt' on the 
Fort would be actually made. 


Every thing was prepared in the Fort for 

a Defence. Numbers of the Gentlemen of 
the Town came in at ſeveral Times to pro- 
poſe ſome Method of Accommodation : 
They had full Opportunity of diſcovering 
the old Man's Diſpoſition of Mind: Fear 
was very evident in the Countenances of 
thoſe, who the Day before expected to 
frighten the Lieutenant-Governor into the 
moſt abject Compliances. Nothing now re- 
mained, but to fave their Credit in ſome 
Manner with the Mob, and to appeaſe their 
Fury; which many of the principal Gen- 
tlemen then declared they feared would 
H 2 end _ 
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end in a general Pillaging of the Town: 
For this Purpoſe the Corporation in a Body 
attended the Lieutenant-Governor, and 
prayed that he would deliver the Packages of 
Stamped” Papers to them, and they would 
anſwer for their Safety. He would gladly 
have done this when the Ship arrived with 
them ; but he would then have been thought 
mad to propoſe it. He being {till extremely 
defirous to deliver up the Adminiſtration in 
Peace to his Succeſſor, anſwered, that he 
would adviſe with the Council on this Pro- 


polal, 


The Council being immediately called, 
the Lieutenant- Governor informed them of 
the Propoſal made by the Corporation; at 
the ſame Time obſerving to them, that the 
Effect of yielding to unreaſonable Demands, 
was only to draw on ſtill more Inſults; and 
that he could not conceive where theſe 
would end. He preſſed in the moſt urgent 
Manner, that the Gentlemen of the Town 
ſhould unite with the Magiſtrates; being fully 
perſuaded, that if they would act with 
Spirit, they could immediately ſuppreſs the 
Mob, and reſtore the Honour and _— 
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the City. He urged the ſame to every 
Citizen who came in to him; and offered, if 
they would aſſociate, to appoint ſuch Officers 
to command them as they thought fit. 
The Gentlemen of the Council, however, 
unanimouſly adviſed him to comply with the 
Deſire of the Corporation: He thought it 
neceſſary, for his farther Juſtification, to aſk 
the Advice of the General of his Majeſty's 
Forces, by a Letter to him, The General in 
his Anſwer concurred with the Advice of 
the Council, The Packages of Stamps 
were delivered to the Corporation, on their 
obliging themſelves in Writing to make 
good all that ſhould be deſtroyed, loſt, or 
ſent out of the Province, at the Value they 
could have produced by the Diſtribution of 

them. 


The Lieutenant-Governor had informed 
the Secretary of State, that he had it much 
at Heart to deliver up the Government to his 
Succeſſor in Peace and Quietneſs. In no one 
Inftance did he compel an Obedience to the 
Act of Parliament; he only defended 


himſelf againſt a Force employed to make 
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him diſobey a Law which he thought obli- 


The Packages were delivered to the Cor- 
poration on the Fifth of November; after 
which all Threatening ceaſed, and the City 
remained quiet until Sir Henry Moore ar- 
rived on the 1 3th. The Lieutenant- Governor 
immediately removed from the Fort to his 
Grandſon's Houſe in the Town, where he 
ſtayed ſome Days, and walked the Streets 
ſeveral Times, without having the leaſt Diſ- 
reſpect ſhewn to him by any Perſon : Afﬀter- 
wards he retired to his Country Houſe, 

about Fifteen Miles from the Town, where 
he has remained without the leaſt Diſturb- 
ance in any Shape. 


\ 


That a dangerous Faction does now 
actually ſubſiſt in Neu- Jour, is evident from 
what precedes; but is more ſtrikingly fo 
by the Calumnies which have been wickedly 
inſinuated in a Weekly-Paper, in ſuch man- 
ner as deprives an honeſt Man of every 
proper Method of Defence. Theſe Papers 
clearly ſhew how willing the Authors are to 


. expoſe every Slip or Fault in the Lieutenant- 
| Governor's 
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Governor's: Conduct; and when they have 
not been able to ſhew any, except as above- 
mentioned relating to the Judges Com- 
miſſions, Appeals to the King, and his De- 
ference to an Act of Parliament, it may 
have ſome Weight in Favour of the Lieu- 
tenant-Governor with candid Enquirers. 


Among other Falſhoods induſtriouſly 
propagated to prejudice the Lieutenant- 
Governor, his Enemies have reported that 
he made a large Sum of Money while he 
had the Adminiſtration ; and that he took 
himſelf, or gave to his Family, ſuch a 
Quantity of Land, as muſt in Time become 
a very. great Eftate : In Anſwer to which it 
is aſſerted, that he did not receive a ſingle 
Shilling, but from the public Offices where 
the Governor's Fees are uſually paid ;—that 
the ſame Fees, and no greater, were taken 
during his Adminiſtration than had been 
paid for Forty Years before : That neither 
he, nor any One of his Family, received a 
Reward' of any Kind, directly, or indirectly, 
for any Favour or Service, except the Fees 
_ abovementioned ;—that he did not take to 
himſelf, by any Way, a fingle Acre of Land 
5 * while 
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white he' had the Government ; and that 
what he gave to all his Family together, is 
io very trifling as not to be worth men- 
tioning, In truth, he may much rather 
be blamed for having entirely neglected any 
Advantage of this kind for himſelf or his 
Family. Gentlemen, who were Governors 
in Chief immediately before Mr. Colden, 
know they could not ſupport the Dignity of 
a Governor in a tolerable Manner, upon 
the whole Salary and Perquifites of the 
Government. Is it poſſible he could fave a 
large Sum out of the-Half of them ? He paid 
one Half of all he received to the Governor 
in Chief, during the greateſt Part of his Ad- 
miniſtration; and had it not been for the 
Advantages he received from the Fees for 
the Grants of Land, the Half-Salary, and 
other Perquiſites, would have fallen far 
ſhort' of his Expences. The moſt malici- 
ous Caviller is challenged upon the Truth of 
theſc Aſſertions. | 


The Loſs which: 4 Lieutenant-Governor 
ſuſtained on the Firſt of November 1765, is 
notoriouſly known. The uſual Support of 


Government ceaſed the Firſt of September 
Pr C- 


e 


preceeding, and thereby the Licutenant- 
Governor had no Salary from that Time to 
the 13th of November, the Day Sir Henry 
IHE arived. In that Time the unavoid- 
able Expence attending the Adminiſtration 
was much greater than at other Times it 
could be. The Salaty in that Time, with 
the Loſs the Lieutenant-Governor ſuſtained, 

amounted to Five Hundred and Ninety- Five 
Pounds, Three Shillings. 


The Aſembiy of New York met in June 
laſt. Sir Henry Moore, in his Speech to them, 
by his Majeſty's Command recommended to 
them to make good the Loſſes any Perſon 
had ſuſtained by his Deference to the Act of 
Parliament impoſing a Stamp Duty in the 
Colonies, purſuant to a Reſolution of the 
Houſe of Commons of Great Britain. The 
Lieutenant-Governor ſent, in a Letter to the 
Speaker of the Aſſembly, a particular Ac- 
count of his Loſſes, certified as uſually done 
in like Caſes : It was received by the Houſe, . 


as appears on their Minutes, but was not 


in any manner 1 on, and thrown 
aſide. 5. 
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No-where in the Colonies were the In- 
ſults on Government fo daring as at New 
rt. No Commander in Chief, beſides 
Mr. Colden, ſuffered any perſonal Loſs: He 
can challenge any Man to ſhew any Pro- 
vocation, or any Reaſon why he has been 


| treated with ſuch Indignity, beſides what iy 


before mentioned. If he ſuffer without any 
Recompence, his Majeſty's Servants in Ame- 


rica may for the future be deterred from 


their Duty, and from giving proper and 
—_ Information to his Majeſty's Mini- 


The Facts herein ſet forth are averred to 


be rially true; and may, the moſt Part of 


them, appear from Papers in the of 
State's Office, and the Plantation Office. — 


The reaſoning Part is ſubmitted to the Rea- 


der's Judgment; in which an honeſt Man 


-may innocently err,. without giving juſt 
Cauſe of Offence. 
F I 8. 


